IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
DELTA DI VI SI ON

M LTON HENTZ PLAI NTI FF
V. NQ 2: 96CV196-B-B
THE KROGER COVPANY

AND DARRYL M BROMW DEFENDANTS

VEMORANDUM OPI NI ON

Thi s cause cones before the court onthe plaintiff's notionto
dismiss or in the alternative to remand.! The court has duly
considered the parties' nenoranda and is ready to rule.

The plaintiff asserts, inter alia, that defendant, The Kroger
Conpany [Kroger], failed to renove this action to the proper
division. The notice of renoval repeatedly refers to the Western
Division; the Delta Division is the proper division. The notice
reads in part: "you are hereby notified that Defendant, The Kroger
Conpany, has renoved this action...to the United States District
Court for the Northern District of M ssissippi, Wstern Division."
The notice requests the court to assune jurisdiction and i ssue all
necessary orders and process to renove said action to "the United
States District Court for the Northern District of M ssissippi,
Western Division."

The defendant contends that "divisional venue has been

abolished in the federal courts, and even if the acti on was renpved

This action arises out of an autonpbile accident which
occurred while the plaintiff was enployed by the M ssissippi
Departnent of Transportation, a division of the M ssissippi
Transportation Commission [MIC]. The MIC filed a joinder in the
i nstant noti on.



to the wong venue, the action should be transferred to the
appropriate division." D visional venue in civil cases originally
brought in federal district court is no |longer nandated by 28
U S C 8§ 1393, repealed as part of the 1988 Judicial |nprovenents
and Access to Justice Act. Simlarly, the UniformLocal Rules of
the United States District Courts for the Northern and Southern
Districts of M ssissippi do not require divisional venue. However,
venue is based on divisions within a district in actions renoved
fromstate court. 28 U S.C. 8§ 1441(a) provides in part:

...any civil action brought in a State court

of which the district courts of the United

States have original jurisdiction, nay be

renmoved by the defendant or the defendants, to

the district court of the United States for

the district and division enbracing the place

where such action is pending...
(Enphasi s added.) 28 U S.C. 8§ 1446(a) entitled "Procedure for
removal ," provides in part:

A defendant or defendants desiring to renove

any civil action or crimnal prosecution from

a State court shall file in the district court

of the United States for the district and

di vision within which such action is pending a

notice of renoval...
(Enmphasi s added.)

The style heading on the notice of renoval designates the
Western Divi sion. The docketing clerk crossed out the word
Western and substituted the word Delta. The court finds that the
court clerk anended the notice of renoval w thout authority to do
so. It is statutorily mandated that venue of a renoved action is

based not only on the district but also the division in which such



action is pending in state court. See 28 U S.C. 88 1441(a) and
1446(a). Since renoval to an i nproper venue i s a defect in renoval
procedure, it may not be raised sua sponte by the court and nmay be

wai ved by the plaintiff. Inre Allstate Ins. Co., 8 F.3d 219, 223

(5th Gr. 1993); Inre Shell QI Co., 932 F. 2d 1518, 1523 (5th Gr.

1991), cert. denied, 502 U. S. 1049, 116 L. Ed. 2d 814 (1992). 28

U S C 8 1447(c) provides that the plaintiff nust nove to remand
"on the basis of any defect in renoval procedure” within 30 days
after the notice of renoval is filed. Therefore, the plaintiff has

a statutory right to assert a procedural defect within a prescri bed

period as grounds for remand. In this cause the plaintiff tinely
noved to remand. It is the renoving defendant who is required to
file the notice of renpval in the appropriate district and

di vi sion, pursuant to the express | anguage of the renoval statutes.
|f the court clerk were allowed to cure the defect by unilaterally
amendi ng the notice of renoval, then the plaintiff would in effect
be precluded from exercising his statutory right.

Upon due consideration, the court finds that the notion
to remand should be granted on the ground that defendant Kroger
renoved this cause to an inproper venue.? An order wll issue

accordi ngly.

2The court need not address the other grounds raised by the
plaintiff.



TH'S, the day of April, 1997.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



